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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      GR:  157/14 

                                U/S 326 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Bhupen Hazarika…………….……ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                           For Defence…Smti Titumoni Barauh, Ld. Advocate 

Evidence Recorded on: 21.11.14, 16.12.14, 30.1.15, 11.2.15, 

09.4.15, 05.10.15. 

Argument heard on: 10.12.15 

Judgment delivered on: 28.12.15. 

                                                    J U D G M E N T 

1. The prosecution‟s case, in brief is that, on 23.2.14, at about 6:30 PM, 

the accused person, Sri Bhupen Hazarika, had brought Sri Achyut 

Phukan, who is the brother of the informant, Sri Arup Phukan, to his  

(accused) broiler chicken house, on the pretext of some discussion 

with Achyut Phukan. Thereafter, the accused had inflicted cut injury 

on the penis of Achyut Phukan, with a sharp knife. As a result of the 

cut injury, the penis was nearly amputated, with excessive bleeding. 

Hence, the case.  

2. The informant, Sri Arup Phukan, had lodged the FIR on 24.2.14 at 

Hawajan OP. The FIR was received at Hawajan OP, vide GDE No. 357 

dtd. 24.2.14, at about 10:30 AM. Thereafter, the FIR was forwarded 

to Gohpur P.S, where Gohpur P.S case no.35/14 u/s 326 of IPC was 
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registered on 25.2.14. During investigation, the accused was arrested 

on 25.2.14, and was forwarded to the concerned Judicial Magistrate, 

to remand him to Judicial Custody and to record his confession. 

However, after reflection time, the accused had declined to confess. 

The accused remained in Judicial Custody from 26.2.14 till 02.5.14. 

Meanwhile, the injured was sent for medical examination. After 

completion of the investigation process, the police had submitted 

charge sheet against the accused, u/s 326 of IPC. 

 

3. After furnishing of copies of relevant documents, charge u/s 326 of 

the IPC was framed against the accused. The charge was read out to 

him, to which he pleaded not guilty and claimed to be tried.  

 

4.  The prosecution has examined 6 witnesses, including the I.O. as 

prosecution‟s witnesses, who were listed in the charge sheet. The 

M.O., Sri B.Kalita, of Dispur Hospitals Private Ltd., Guwahati, who had 

furnished the detailed medical report, could not be examined as PW, 

in spite of repeated efforts to secure his attendance, as his 

whereabouts remained unknown. The management of the hospital, 

had informed the Court, that the said doctor had resigned from Dispur 

Hospital Ltd. and his present address is not known. The E.O. has also 

stated in his report that the said doctor, has left Assam.  

 

5. Dr. Sanjib Kr. Medhi(M.O.), of Kanaklata Civil Hopsital, Tezpur was 

examined and cross-examined, who had also issued one medical 

certificate(intermediate), as Court Witness. Likewise, the 

victim/injured, Sri Achyut Phukan, was also examined and cross 

examined as Court Witness, whose name was not mentioned in the 

charge sheet as a  witness. 
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6. The witnesses are as follows: 

 

a) Sri Arup Phukan: PW1 

b) Sri Rajib Sabukdhara: PW2 

c) Sri Debendra Kakaty : PW3 

d) Sri Piku Hazarika: PW4 

e) Sri Ram Hazarika: PW5 

f) Sri Rudra Kanta Hazarika(I.O): PW6 

g) Sri Achyut Phuakn: CW1 

h) Dr. Sanjib Kumar Medhi(M.O): CW2 

 

 POINTS FOR DETERMINATION: 

a) Whether the accused, Sri Bhupen Hazarika, had voluntarily 

inflicted grievous injury on Sri Achyut Phukan, by means of a 

knife, a sharp object, used for cutting, by causing cut injury on 

latter‟s penis, on 23.2.14 at about 6:30PM? 

 

DISCUSSION AND DECISION BASED ON REASON: 

7. PW1, Sri Arup Phukan, the informant, in his examination in chief has 

stated that he recognize the accused. He stated that on 23.2.14, at 

about 6:30PM,  the accused had taken his brother, Sri Achyut Phukan, 

with him,  to his( accused) home, from the road, situated in front of 

his house( informant‟s). After taking his brother there, the accused 

had cut the penis of his brother. He also stated that thereafter, his 

brother got himself away from the accused and came back to his 

house, where he fell down. He stated that his brother had told him 

that the accused had cut his penis/private part. He stated that his 

brother was immediately, taken to Gohpur Civil Hospital. From there, 

he was shifted to Kanaklata Civil Hospital, Tezpur, in the night  on  

the day of occurrence itself. He stated that the injured was taken to 

the Tezpur Hospital, by his brother Apurva Phukan and brother in law, 

Hiran Sabukdhara. He stated that on the next date, i.e on 24.2.14, the 
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injured was taken to Dispur Pvt. Hospital, Guwahati for treatment. In 

that hospital, his brother(Achyut Phukan) was admitted till 02.3.14. 

Even afterwards, the treatment of his brother was going on in that 

hospital till about one month. Thereafter, his brother has been 

brought back to home.  

8. PW1 has also stated that the statement of his brother could not be 

taken by police as his brother was in the hospital(Dispur Hospital Pvt. 

Ltd.). Thereafter, his brother had to receive treatment at times. He 

stated that Ext 1 is the FIR and Ext 1(1) is his signature. Ext 2 is the 

discharge certificate of his brother, issued from Tezpur Kanaklata Civil 

Hospital, which has been submitted by him in the Court today.  

9. In his cross examination( which took place after supply of a copy of 

Ext 2 to the accused), he stated that he had lodged the FIR. He stated 

that there is overwriting on the date(mentioned in FIR). He stated 

that the FIR was written by somebody else, and he had put his 

signature on it. He had submitted the FIR on 24th (24.2.14), but he 

did not put his initial over the overwritten part.  

10. PW1 has denied that he did not state before police, in his statement, 

that the accused had taken his brother to his house and cut his penis 

with a knife. He stated that police had questioned him on the next day 

of the incident. In the night of the day when the incident occurred, he 

had to bring his brother. The house of the accused is situated at a 

distance of about 200 meters away from his house. There are two 

houses in between. He denied that he did not state before police, in 

his statement, that his brother had told him that the accused had cut 

his penis. He also denied that he did not state before police, in his 

statement, that his brother was immediately, taken to Gohpur Civil 

Hospital, and from there he was shifted to Kanaklata Civil Hospital, at 

Tezpur. He stated that his brother received treatment in Dispur 

Polyclinic, from 24th of that month till 2nd of the next month. 

Thereafter, the treatment of his brother continued there by keeping 

his brother in hotel and in the house of their relative.  
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11. PW1 has stated that he did not state before police that the  statement 

could not  be taken by police. Police did not take that statement. 

Thereafter, he stated that police took his(PW1) statement in his house 

on the next day of the occurrence. He stated that police come on the 

next day morning  before 8AM. He stated that his brother had gone 

out in a cycle, in the evening of the day of occurrence. He stated that 

he was not present in his house at the time of the incident. He also 

stated that the relation between them and the accused was good and 

the accused used to listen to recitations of Bhagwat( religious text) in 

their house. 

12. He stated that he does not know whether the police had seized the 

knife or not. On the next day, police had seized the clothes and the 

bamboo post. But he has not seen any such seized articles. He stated 

that his brother is healthy but not much. He stated that his brother 

was wearing his full dress at the time of the incident. In the FIR, 

injury in the penis has been mentioned. At that time, the condition of 

his brother was serious. When he came back, the clothes of his 

brother had to be taken off by his family members. He stated that he 

came to know from doctor that the penis was totally cut. He stated 

that it was not that dark, at 6:30PM in the month of February. He 

denied the suggestion that he had deposed falsely as the injured was 

his brother. He denied the suggestion that on the day of occurrence, 

the accused found his brother, Achyut Phukan, in an uncompromising 

position with the wife of the accused, and when his brother had tried 

to flee from that place  in naked body, he got dashed against a 

bamboo wall(jeura) and as a result of that, he received injury in his 

penis. He also denied the suggestion that the accused had not 

committed any offence and he has stated a cooked up story. He 

stated that he had heard that the accused had some quarrel with 

Debendra Kakoty earlier. As per his knowledge, there was a case 

many years ago against the accused. 
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13. PW2, Sri Rajib Sabukdhara, in his examination, he has stated that he 

knows the accused and the informant. He stated that he does not 

remember the date of the incident, but one year has not yet passed. 

He stated that he had heard that the accused Bhupen Hazarika had 

cut the private organ(penis), of Achyut Phukan. He came to the house 

of Achyut Phukan after hearing the news, but he was not there in his 

house. He stated that he had met Achyut Phukan at Gohpur Civil 

Hospital. He stated that Achyut Phukan had told him that Bhupen 

Hazarika had cut him inside Bhupen Hazarika‟s broiler farm. He stated 

that Achyut Phukan was taken to the Tezpur hospital and from there 

he was taken to Guwahati, for treatment, where he stayed in Dispur 

Pvt. Hospital for about 10 days. 

14. In his cross examination, he has stated that there are many dwelling 

places nearby the road at Supohibari. He stated that there is one 

house in between his house and that of the accused. If one goes from 

the Highway, the house of Achyut Phukan is reached first, and after 

crossing three houses, the house of the accused is reached. He stated 

that police did not inquire from him. He stated that he and others 

have told the police about the matter as a public gathering. He came 

to know about the incident soon after it had occurred. It happened 

during evening time. People generally pass by that road. The police 

came on the next day.  

15. He also stated that the house of Bhupen Hazarkia is surrounded by 

bamboo fencing. The victim was kept in Guwahati for about 8/10 

days, and thereafter he was brought back to his house. The 

relationship between the two sides was good. How such incident had 

happened, only they could say. He also stated that the houses of 

Jayanta Hazarika, Ram Hazarika, Krishna Hazarika, Jugeswar 

Hazarika, Dadul Naobhalia and Mintu Naobhalia, are situated nearby 

the house of the accused, Bhupen Hazarika. He stated that the 

distance between the house of the accused and that of Achyut Phukan 

is about 200 meters. He also stated that Achyut Phukan did not tell 
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him why the accused had cut his penis. He also did not inquire about 

the reason from him. Many people had gathered in the house of 

Achyut Phukan on the day of occurrence. He stated that the house 

situated near that of the accused, belongs to his father. But, he(PW2) 

on his own, resides 1KM away from that place. He denied the 

suggestion that Achyut Phukan did not tell him that the accused had 

cut his penis. He stated that in the hospital, Achyut Phuakn was able 

to speak. He stated that he does not know, if Achyut Phukan was 

present in the house of the accused, with a bad motive. He also 

stated that he does not know, if Achyut Phukan had hurt himself by 

falling on the fence while running away, after seeing the accused.  

16. PW3, Sri Debendra Kakoty, in his examination in chief has stated that 

he knows the accused and the informant. He stated that on 23.2.14, 

at about 6:30 PM, while he was coming back to his home, he had 

heard people crying in the house of Achyut Phukan. He entered the 

house of Achyut Phuakan. At that time, people were carrying Achyut 

Phukan to a vehicle. Then, Achyut Phukan had told him to hold him 

otherwise he would fall down. The clothes of Achyut Phukan were 

soaked with blood. He stated that Achyut Phukan, had told him that 

Bhupen Hazarika had “finished him by cutting him” and to “save him”. 

He had brought Achyut to Gohpur Civil Hospital in the vehicle. In the 

hospital, when the doctor had removed the clothes of Achyut , he was 

frightened to see  blood. He stated that he was more frightened to 

see that the penis of Achyut Phukan was almost gone. Thereafter, 

Achyut Phukan was sent to Tezpur.  

17. In his cross examination, he has stated that he is not in talking terms 

with the accused, even before the incident. He stated that a quarrel 

had taken place with Padmeswar Hazarika in the house of the 

accused, over the issue of distribution of potato. He stated that police 

did not inquire from him about the incident. He stated that he did not 

state before police as stated by him in the Court today. He has come 

to the Court today after receipt of summons. He stated that he does 
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not do farming on the land of Arup Phukan. He stated that near the 

house of the accused, houses of Dadul Nauholia, Mintu Nauholia, 

Krishna Nauholia and Ram Nauholia are situated. He stated that he 

did not see how Achyut Phukan had received the injury. He saw 

Achyut Phukan in his dress. He stated that Achyut Phukan is a healthy 

man and he was taken immediately to Tezpur from Gohpur.  

18. He also stated that as per his knowledge, the accused and Achyut 

Phukan were in talking terms. The accused used to come to the house 

of Achyut to read Bhagawat, and discuss its meaning. The distance of 

the house of Achyut Phukan and that of the accused would be 50 

meters. There are about two houses in between their houses. He 

denied the suggestion that he had deposed falsely.  

19. PW4, Sri Piku Hazarika, in his examination in chief has stated that he 

knows the informant and the accused. He stated that the accused had 

come to his house on 24th , this year(2014), at about 8:30AM. After 

offering him to be seated, he came out of the house. When he came 

out to Kalabari center, he came to know that the accused had cut 

Achyut Phukan in a wrong place.  

20. In his cross examination, he has stated that his name is Piku Hazarika, 

and his father‟s name is Bakul Hazarika. He stated that the police did 

not inquire from him. The distance of his house from that of the 

accused is  minimum 2.5 KM. He did not discuss anything about the 

incident with the accused. He came to know about the incident from 

others. He stated that he does not know whether the relationship 

between the accused and the informant‟s family was bad. He stated 

that he did not know about any involvement of the accused in bad 

activities in the past.  

21. PW5, Sri Ram Hazarika, in his examination in chief has stated that he 

knows both the informant as well as the accused. He stated that on 

23.2.14, at about 6:30PM, his wife, Smti Sewali Hazarika had informed 

him over phone that Bhupen Hazarika ahd cut the penis of Achyut 

Phukan @Bhai Phukan. Thereafter, he came to the house of Achyut 
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Phukan, but he did not find him there. He stated that Achyut Phukan 

was taken for medical treatment. On the next day, he had gone to the 

house of Bhupen Hazarika with public. He saw blood stain in the 

broiler farm and on a bamboo post. The blood was wiped out. The 

police had taken some things where there was blood stain.  

22. In his cross examination, he has stated that he used to do farming on 

the land of Achyut Phukan, on shared basis. He stated that he was in 

Kalabari center at the time of the incident. The incident took place at 

6:30PM, and he got the information about it before 7 PM. The police 

was informed about the incident on the day of the incident itself. He 

stated that police did not inquire from him about the matter, but had 

inquired from older people, who were with him. He stated that he had 

visited the place of occurrence at about 9:30AM on the next day. 

There were other people such as family members of the informant 

and others with him. He has forgotten the name of other people. He 

stated that police has seized the blood stained bamboo pieces, which 

he has not seen today in the Court. He stated that he had not seen 

the incident. He stated that he did not know that the accused used to 

involve in bad activities. He denied the suggestion that he had falsely 

stated that his wife had informed him about the incident. He denied 

the suggestion that he had falsely deposed in the Court, as he used to 

do farming on the land of the informant. 

23. CW, Sri Achyut Phukan, in his examination in chief has stated that the 

informant is his elder brother and that he knows the accused. He 

stated that the incident had taken place on 23.2.14 at about 6:30 PM. 

On that day, he was coming back from work. When he came to his 

house, he met the accused in the courtyard of his house. The accused 

had taken him to his house, by saying that he has something to 

discuss with him. The distance between his house and that of the 

accused would be about 50 meters. He stated that his house is 

reached after crossing four houses from that of the accused. He 

stated that the accused had taken him to latter‟s broiler house. In that 
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house, there was no broiler chicken. In the room, they sat down and 

talked. In that room, the accused had told him why he (CW) has no 

child, and he( accused) can help, if any child is needed. He stated that 

thereafter, the accused had given a fist blow on his penis, with such a 

force that he fell down and became motionless. Thereafter, the 

accused, had opened the chain/zip of his pants and cut his penis with 

a knife. He stated that when he tried to get up, holding a bamboo 

post, the accused had rushed towards him, in order to finish him. He 

pushed away the accused, with one of his hands, and proceeded 

towards his house, through the “baari” (backside garden area). He 

stated that the “baari “ of his house is situated on the other side of 

the “baari “of the accused. When he came to his house, he had told 

his elder brother and others that the accused had cut his penis. At 

first, they took him to the Gohpur Civil Hospital in a hurry. From there, 

he was taken to Tezpur hospital. Seeing the gravity of his injury, he 

was, thereafter, taken to Guwahati Dispur Hospital. He stated that he 

was admitted in Dispur Hospital on 24.2.14 and was released on 

2.3.14. After being released , he stayed in a lodge in Guwahati and 

continued his treatment. He came back to his house on 15.3.14. He 

stated that now his penis has been tied, and he passes urine by way 

of artificial mechanism. He stated that police did not inquire form him 

about the incident. 

24. In his cross examination, he has stated that the distance between his 

house and that of the accused is about 50 meters.  About four houses 

need to be crossed. He stated that he cannot say the area of one 

house. He stated that on the day of occurrence, he had gone to do 

work, in the house of Utpal Bora. He had returned at about 6:30PM, 

on his bicycle. He stated that he used to visit the house of the 

accused at times before. He denied the suggestion that he never used 

to visit the house of the accused earlier. He stated that he had 

accompanied the accused to latter‟s house, after he met him in his 

courtyard, after informing (CW‟s) his wife. He denied the suggestion 
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that his assertion that he had informed his wife about his departure to 

the house of the accused is false. He stated that the incident had 

taken place in February, and he was in his full dress. He remained 

motionless for about 10 minutes in the broiler house. He stated that 

there is a pond near the house of the accused , and houses of people 

are situated near the pond. He stated that the houses of Jayanta 

Hazarika and Nirmal Sabukdhara are situated near the house of the 

accused. He denied the suggestion that the accused did not remove 

his pants and did not cut his penis. He stated that he had never stated 

that the accused had removed his pants, but had stated that the 

accused had opened the chain of his pants. Thereafter, he had gone 

to his house from the backside.  The baari( backside garden) of his 

house and that of the accused are adjoining. He stated that the 

distance between the house of the accused and his baari is about 10-

15 meters. He stated that he had pushed down the accused. He had 

informed his elder brother about the matter, after coming. Later on, 

other people came to know about it. He stated that when there was 

commotion in the broiler room, no one could hear it. The police had 

seized his clothes. 

25. He also stated, in his cross examination, that he does not know 

whether the police had seized the knife, with which the accused had 

cut his penis. This will be known by police. He stated that police did 

not approach him. He stated that he was taken to the Gohpur hospital 

by his family members and village people. On the day of the incident, 

his middle brother had informed the police. Later on, he stated that 

the police was informed after he was being sent to Guwahati.  

26. He also stated that he had no quarrel with the accused before. He 

denied the suggestion that the accused was not in talking terms with 

him , and was in talking terms only with other members of his family.  

27. He further stated that the broiler house was situated to the east side 

of the dwelling house of the accused. The broiler house was empty. 

The accused used to rear broiler chicken  in that house earlier. He 
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stated that he could not understand why the accused had cut his 

penis. He could not say to others as to why did the accused cut his 

penis.  

28. He denied the suggestion that he had established an illicit relationship 

with the wife of the accused and he used to visit the house of the 

accused only in his absence. He denied the suggestion that on the day 

of the incident, he was involved in immoral act with the wife of the 

accused, and when he suddenly saw the accused there, he tried to 

run away, and in that process he sustained injury by falling down. He 

denied the suggestion that the wife of the accused had stated that he 

used to try to  do illicit act with her, and the accused had told him 

number of times, not to do such act with his wife. He denied the 

suggestion that the wife of the accused had wanted to lodge a case 

against him, but the present case was lodged before she could do it. 

He denied the suggestion that he had deposed falsely. He denied the 

suggestion that the accused did not cut his penis, and he had himself, 

sustained injury.  

29. He also stated that the broiler house, is not near the road, but it was 

near the kitchen of the dwelling house of the accused. The broiler 

house is 10 meters away from the road. He stated that at time of the 

incident, it was evening, and people passes by the road. He stated 

that he had come to his house from the broiler room on his own. 

30. In his reply to a question put by Court, he stated that, approximately, 

the distance between the broiler house and the house nearby the 

house of the accused, would be around 20 meters. The pond is a big 

one.  

31. In his further cross examination, he stated that the broiler house is 

adjacent to the kitchen of the dwelling house of the accused. The 

houses of Jayanta Hazarika and Nirmal Sabukdhara are reached, if 

one crosses the pond. The houses of Dadul Nauholia, Ram Hazarika, 

Krishna Hazarika and Jugeswar Hazarika are situated in between his 

house and that of the accused.  The distance between one house and 
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the other would be 5 meters. The locality is thickly populated. He 

stated that on that day, his mother, Arup Phukan and Apurva Phukan 

were present in his house. He had informed Apurba Phukan about the 

incident. He stated that he has not seen the seized clothes in the 

court. He stated that he has not heard that the accused used to 

assault people earlier.  

32. PW6, Sri Rudra Kanta Hazarika, the I.O. in his examination in chief 

has stated that on 24.2.14, he was working as I/C of Hawajan OP. On 

that day, the informant, Sri Arup Phukan, had lodged a FIR . The case 

was registered as Gohpur P.S Case no. 35/14 u/s 326 of IPC. The 

investigation was carried out. During investigation, the place of 

occurrence was being surveyed and sketch map was drawn. He stated 

that he had inquired about the incident from the informant and other 

witnesses. On the basis of the statements of witnesses, the accused, 

Bhupen Hazarika was arrested and he was forwarded to the Court. He 

stated that nothing was seized in this case, as he did not find 

anything. Thereafter, charge sheet was filed against the accused. Ext 

3 is the sketch map and Ext 3(1) is his signature. Ext 4 is the charge 

sheet and Ext 4(1) is his signature.  

33. In his cross examination, he has stated that in the FIR, there is 

overwriting on the dates, without initials. He stated that the informant 

had mentioned the place of occurrence as the road of Supohibari. The 

date of occurrence was 23.2.14. The date of arrest was 26.2.14. The 

case was registered on 25.2.14. He stated that he had visited the 

place of occurrence, on 24.2.14 at about 1 PM, by opening 

miscellaneous case diary. He took the statements of the witnesses at 

the place of occurrence. He stated that he could not find anything for 

seizure. He had taken the statement of Pinku Hazarika. He has not 

taken the statement of Piku Hazarika. He stated that he had recorded 

the statement of Arup Phukan. He stated that PW1, Arup Phukan, did 

not state before him that the accused had taken his brother, Achyut 

Phukan, from the road, in front of their house, to the house of the 
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accused, and the accused had cut the penis of his brother in the 

house of the accused. 

34.  In  reply to a question put by court, the I.O. has stated that PW1 had 

only stated before him that the accused had cut the penis of his 

brother and his brother was sent to medical. 

35. The I.O. has also stated that PW1, did not state before him that his 

brother came out from the clutches of the accused and fell down in 

their house and his brother had told him that the accused had cut his 

penis. He stated that he took the statement of PW1, on 24.2.14, at 

about 11 AM at Hawajan OP. He also stated that PW1, had stated 

before him that his brother was taken to Guwahati for medical 

treatment, but PW1 did not state before him that his brother was 

immediately taken to Gohpur Civil Hospital and then to Tezpur 

Kanaklata Civil Hospital. He stated that he had taken the statement of 

Rajib Sabukdhara at the place of occurrence. He had also taken the 

statement of PW3, Debendra Kakoti and had inquired PW5, Sri Ram 

Hazarika.  

36. The I.O., in his cross examination, has further stated that in his sketch 

map, mark „A‟ shows Bhupen Hazarika‟s broiler farm; mark „B‟, shows 

the dwelling house of Bhupen Hazarika; mark „C‟ shows baari ; mark 

„D‟, shows the baari of Sri Baba Hazarika; mark „E‟ shows Supohibari 

road; mark „F‟ shows Supohibari paddy field. He stated the inter se 

distance between the places. He stated that to the North of the place 

of occurrence, the village road; to its South, East, and West, baari , 

are situated. In the sketch map, the village road means Supohibari 

road. But  whose baari were those, was not mentioned in the sketch 

map. He stated that he could not record the statement of the injured, 

as he was in the hospital. He did not show eagerness to give his 

statement. He also stated that the injured was taken to the hospital 

by public. He did not took steps for sending the injured to medical 

examination. He denied the suggestion that the accused did not 

commit any offence and that he had filed a false charge sheet. He 
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stated that it is a truth that the accused had cut the penis. He stated 

that he had filed the charge sheet on 30.3.14.  

37. In reply to a question put by Court, the I.O. has stated that during his 

investigation, he found out that the place of occurrence is the broiler 

house of the accused.  

38. In his further cross examination, the I.O. has stated that the 

informant had mentioned in his FIR that the incident had taken place 

on the Supohibari village road. He stated that he did not find anything 

in the broiler chicken house. In that house, on one side there is broiler 

room and on the other side, the accused used to sleep.  

39. PW7, Dr. Sanjib Kumar Medhi, M.O. in his examination in chief has 

stated that on 24.2.14, he had examined Sri Achyut Phukan, c/o Sri 

Arurva Phukan, vill. Kalabari, and found cut injury on his penis. He 

stated that on the same day, he had referred the patient to GMCH. 

The registration number was 3575/14. Ext 2 is his report and Ext 2(1) 

is his signature. 

40. In his cross examination, he has stated that Ext 2 is a discharge 

certificate. As per the certificate, it cannot be ascertained, who had 

identified the patient. The police requisition number is not mentioned. 

He stated that the patient was an indoor patient, because discharge 

certificate can be given in respect of admitted patient. He stated that, 

however, it is not mentioned in the report that the patient was an 

indoor patient. He stated that the patient was not treated at Kanaklata 

Civil Hospital. The patient was referred to GMCH. He stated that by 

looking at the discharge certificate, the details of the injury can be 

said. 

APPRECIATION OF EVIDENCE: 

41. On a bare perusal of the testimonies of PWs, on record, it is clear that 

no one except the injured(Achyut Phukan) himself, had seen the 

incident. Hence, the prosecution‟s case rests, primarily, on the 

evidence of Sri Achyut Phukan, who was the injured.  
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42. It is a settled principle of law, that conviction can be based on a sole 

eye-witness, provided he/she is wholly reliable. 

43. Hon‟ble Supreme Court, in Anil Phukan V. State of Assam( AIR 1993 

SC1462), has observed that  

“Indeed, conviction can be based on the testimony of a single 

eye-witness and there is no rule of law or evidence which says to the 

contrary provided the single eye-witness passes the test of reliability. 

So long as the single eye-witness is a wholly reliable witness the 

courts have no difficulty in basing conviction on his testimony alone. 

However, where the single eye-witness is not found to be a wholly 

reliable witness, in the sense that there are some circumstances which 

may show that he could have an interest in the prosecution, then the 

courts generally insist upon some independent corroboration of his 

testimony, in material particulars, before recording conviction. It is 

only when the courts find that the single eyewitness is a wholly 

unreliable witness that his testimony is discarded in to and no amount 

of corroboration can cure that defect”. 

44. In the light of the above, it needs to be analyzed, whether the 

evidence of the CW, Sri Achyut Phukan, that the accused had cut his 

penis with a knife is wholly reliable or not. 

45. The CW, Sri Achyut Phukan, in his evidence has, in clear terms, 

asserted that on 23.2.14, at about 6:30PM, the accused took him from 

his courtyard, when he had come back from work, to his( accused) 

house, and sat, for some talks with him, in the broiler chicken house 

of the accused. He also asserted that, at first, the accused had 

forcefully punched on his penis, which had made him motionless, and 

then, opened up the zip of his pants, and cut his penis with a knife.   

46.  I do not find, any inherent infirmity, in the above assertion. There 

was no reason for the injured, Sri Achyut Phukan, to suspect the 

intention of the accused, when the latter had called him to his house 

for discussion, because the accused and the injured were in talking 

terms, and they used to discuss the text of Bhagawat earlier together. 
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Further, the fact that the injured became motionless after the punch, 

he was not in a position to effectively prevent the accused from 

opening his zip/chain and cut his penis.  

47. The CW, Sri Achyut Phukan, has also stated that after the assault, he 

rushed towards his house, from the baari of the accused house, as 

baari of his house is adjacent to that of the accused. This explains, 

why the injured did not take the front side road as the route to his 

house. When the injured was in such a condition, then, it would be 

natural on his part to take the shortest route to his house, through 

the backside “baari,” in order to save himself from the accused and to 

save his life. If he had taken the road, then he would have to cross 

four houses in between. This also explains why the neighbourhood 

people, or any possible passerby, did not see the injured coming out 

in the injured condition from the broiler chicken house of the accused.  

48. The Ld. Defence counsel has argued that the testimony of CW, Sri 

Achyut Phukan, is not reliable because, (a) police did not record his 

statement u/s 161 Cr PC, (b) he willingly did not give statement to 

police after his medical examination, (c), how he could go to his 

home, if his penis was cut and (d), as PW2 has stated in his evidence 

that Achyut was able to talk at Gohpur Civil Hospital, it means that he 

was in a healthy condition. 

49. I do not agree with the above argument. Firstly, it is understandable 

that initially, the statement of the injured could not be recorded, as he 

was immediately taken to Gohpur hospital and from there he was 

taken to Tezpur, and then to Guwahati, in hurry. However, it was the 

duty of the I.O. to record the statement of the injured, who was the 

vital witness, in the hospital at Guwahati or after his arrival to his 

village after his treatment. Negligence on the part of the I.O to record 

the statement of Sri Achyut Phukan, does not imply that he(injured) 

was not willing to get his statement recorded, and it does not give rise 

to any ground to disbelieve his testimony as Court Witness. Secondly, 

it was not on record, that after the assault on the penis, the injured 
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became unconscious or immobile. Any cut injury on the penis, is 

generally, not fatal , if medical aid is obtained in time, and does not 

make one immobile. In the present situation, when the injured saw 

threat to his life, he tried to reach his house to save himself. 

Furthermore, it cannot be held if the penis of the injured was cut, he 

could not have possibly spoken to others about the matter in the 

hospital.  

50. Another aspect which needs to be discussed is whether the injured 

had any interest in falsely accusing the accused. I find no ground or 

reason to believe such a possibility. PW2, in his cross examination has 

stated that the relationship between the two sides was good. PW3, 

has stated that both the accused and the injured used to discuss the 

meaning of Bhagawat ( religious text) together, and they were in 

talking terms with each other. Further, nothing could be extracted by 

the defense, by way of cross examination, which would give rise to 

the possibility of false accusation. Furthermore, there appears to be 

no reason, why the injured would falsely implicate the accused, and 

shield the real assailant.  Another relevant fact to be considered is 

that, during the examination of the accused u/s 313 Cr PC, he simply 

denied the offence, but did not state why he was falsely implicated. 

Motive of crime 

51. One of the suggestions, which the defense had put during cross 

examination of CW, Achyut Phukan, was that he was involved in 

illicit/extra-marital affair with the wife of the accused, and on the day 

of occurrence, when he was going to do such  an immoral act, the 

accused appeared, and seeing him, he fell down while fleeing, which 

caused the injury. This, itself, indicates, to the possible motive for the 

accused to commit the offence, so as to take revenge upon the 

injured.  

52. Even if the above suggestion is believed to be true, for argument 

sake, it does not explain, how could a cut injury on the penis of such 

a nature, happen, by merely falling. The suggestion put to the 
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informant(PW1), that injury to penis was caused due to abrasion 

against the bamboo fencing, is also not believable.  

53. Let me now, analyze, how far the evidence of the CW, Sri Achyut 

Phukan has received support from the testimonies of other PWs/CW. 

54. The informant, Sri Arup Phukan, in his evidence has stated that the 

accused took his brother, Achyut Phukan, from the road in front of his 

house to  the house of the accused , and had cut his penis with a 

knife. This assertion, as appears to me, was not based on his own 

sight. However, what is important is that he had seen his brother in 

the injured condition, when the latter came to their house after the 

assault, and narrated the incident. This is supported by the evidence 

of CW, Sri Achyut Phukan, when he stated, during his cross 

examination, that his mother, Arup Phukan and Apurva Phukan were 

present in the house, and he narrated the incident to Apurva Phukan. 

It is true that PW1 has stated, in his cross examination, that he was 

not present in his house at the time of the incident. But, from this, it 

cannot be implied that he was not present in his house, after the 

arrival of his brother following the incident. In such a situation, when 

the incident was told to one of his brothers( Apurva Phukan), naturally 

the other brother(Arup Phukan) and other family members would 

listen to it. It cannot be expected from the injured, when he was 

profusely bleeding, to repeat the incident, to every members of his 

family and to other people , who had gathered there or to remember 

accurately, whom he had narrated first. 

55. The defense tried to bring up a contradiction in his testimony with 

respect to his statement u/s 161 Cr PC. But, in fact, there was no 

contradiction or material omission. This is because, the I.O. has 

clarified that PW1 had stated before him that the accused had cut the 

penis of his brother. This material part has been stated before the 

Police. Hence, there is no contradiction in material particulars.  

56. Therefore, the evidence of PW1, that his brother(Achyut Phukan) fell 

down in their house and that he had heard from him that the accused 



20 
 

had cut his penis, is believable, and corroborates the testimony of the 

CW. In the absence of any ground to reasonably doubt about 

possibility of false implication, the mere fact that PW1 is a brother of 

the injured, is not a justified ground to disbelieve the testimony of 

PW1. Furthermore, a family member of an injured would not shield 

the real culprit.  

57. The evidence of PW3, Sri Debendra Kakaty, that on 23.2.14 at about 

6:30PM, when he entered the house of Achyut Phukan, after hearing 

hue and cry there, he saw the clothes of Achyut Phukan, soaked in 

blood, and the statement of the injured that the accused had finished 

him by cutting, do tend to support the assertion of CW, Achyut 

Phukan that the accused had inflicted cut injury on his penis. But, I 

find the evidentiary value of the testimony of PW3, weak, because he 

has stated that he did not state before police, what he had stated in 

Court.  

58. Coming to the evidence of PW2, Sri Rajib Sabukdhara, I find that his 

statement that he had heard that the accused had  cut the penis of 

Achyut Phukan and that in the hospital, Achyut had told him that the 

accused had cut him inside his broiler farm,  is hearsay, to the extent 

of the truth regarding the content of the statement, but it is 

admissible, so far as his act of hearing about an incident, his going to 

the house of Achyut to take stock of the matter and his meeting with 

the injured in Gohpur Civil Hospital.  

59. Nevertheless, the assertion of CW, Achyut Phukan, that he was first 

taken to Gohpur Civil Hospital, then to Kanaklata Civil Hospital, Tezpur 

and then to Dispur Pvt. Hospital, Guwhahati, has been corroborated 

by the  testimonies of PW1 and PW2, which can be relied upon. 

Medical Evidence 

60. CW2, M.O, Dr. Sanjib Kumar Medhi, who is  M&HO-I, at Kanaklata 

Civil Hospital, had stated, in his evidence, that on 24.2.14, he had 

examined Achyut Phukan and found cut injury on his penis, and on 
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the same day, he was referred to GMCH. Ext 2 is his report and Ext 

2(1) is his signature. 

61. The evidence of the M.O. corroborates the testimony of CW, Achyut 

Phukan, PW1 and PW2, about admission in Kanaklata Civil Hospital 

and reference for higher treatment in Guwahati.  

62. It is true that Ext 2 is a discharge certificate, but nevertheless, it 

contained the finding of the examination by the M.O. at Kanaklata 

Civil Hospital. The Ext 2 was produced by the informant in Court, as a 

discharge certificate is generally, given to the patient or his 

attendants. Further, the M.O. has stated that the patient was 

admitted in the hospital, and was being treated upon. The fact that he 

was referred to GMCH, on the same day, shows that the injury was 

serious, which required better medical treatment. Had it been a simple 

injury, possibly caused by abrasion against bamboo fence or falling on 

the ground, as suggested by defense, then there would have been no 

need to refer for higher treatment. 

63. However, the medical report of Dr. B. Kalita, of Dispur Hospitals Pvt. 

Ltd, could not be exhibited as the prosecution could not secure the 

attendance of the doctor, in spite of repeated efforts, as the 

whereabouts of the doctor could not be ascertained. Hence, the 

content of the report, cannot be relied upon. As a result of that, it is 

not proved, beyond reasonable doubt, whether the injury was 

grievous or not, within the meaning of Sec 320 of IPC. 

64. Ld. Counsel for the accused, had argued that in the FIR, the 

informant(PW1) had implied that the place of occurrence was the road 

of Supohibari, and not the broiler chicken house of the accused. 

Hence, there is doubt as to the veracity of his testimony.  

65. I do not agree with the argument. A FIR need not be an encyclopedia 

of all the events in a detailed manner. It is true that the FIR did not 

specifically mention the place of the assault, but it is mentioned 

therein, that the accused had assaulted Achyut Phukan while the 

latter was coming to his home. This does not necessarily imply the 
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informant had meant the place of occurrence as the road itself. 

Further, the FIR was lodged on 24. 2.14, when the accused was 

shifted to Tezpur and then to Guwahati. Hence, the opportunity of 

collecting the details of the incident was less. Further, the mental 

state of the informant, at that time, when his brother had sustained 

such an injury, cannot be overlooked.  

66. Similarly, omission to put initial on the corrected part of the FIR, by 

the informant, does not raise doubt on the prosecution‟s story. On a 

bare perusal of the FIR, shows that the FIR was drafted on 23.2.14, 

i.e on the day of occurrence, but as it was lodged on the next day 

morning, the necessary correction as to the date was made. 

Considering, the fact that the injured was immediately taken to 

Gohpur Civil Hospital and then to Kanaklata Civil Hospital, explains the 

omission to lodge the FIR, in the night itself.  

67. The Ld. defense counsel, has also raised the issue of no seizure being 

made by the I.O. 

68. The fact that the I.O had visited the place of occurrence on the next 

day, sufficient time was available with the accused to dispose of the 

knife, with which the offence was committed. Further, from the case 

record, it appears that the I.O. had failed to take any step for 

discovery of the weapon.  

69. But the fact that cut injury on the penis was sustained proves that it 

was caused by some sharp edged object. Moreover, the injured, has 

stated, in his evidence, that he was being assaulted by a knife. 

Further, the presence of a knife, in broiler chicken room/house, is 

quite possible. 

Conclusion: 

70.  In the light of the above, I find the testimony of CW, Sri Achyut 

Phukan wholly reliable and credible. It has the support of the evidence 

of the M.O( C.W-2), regarding the fact that cut injury on the penis 

was caused. The evidence of PW1 and PW2 have also supported the 

prosecution‟s story. Thus, it is proved, beyond reasonable doubt, that 
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the accused had voluntarily caused hurt to the injured, Sri Achyut 

Phukan, by cutting his penis, by means of a sharp edged knife. 

71. However, the prosecution could not prove that grievous hurt was 

caused, because the medical report issued by Dr. B.Kalita, of Dispur 

Pvt. Hopsital Ltd, could not be proved, by examining the said doctor. 

72. Hence, the offence u/s 324 of IPC is proved, beyond reasonable 

doubt, which is an offence, minor to that u/s 326 of IPC. 

73. Thus, I am of the considered view that the Prosecution has been able 

to prove that the accused had committed an offence punishable u/s 

324 of IPC, but has failed to prove the guilt of the accused u/s 326 of 

IPC. Thus, the accused is convicted u/s 324 of IPC only and not under 

Sec 326 of IPC. 

74. Considering the circumstances of the case, the nature of the injury 

caused and the mature age of the accused, I am not inclined to 

extend the benefit of Probation of Offenders Act, to the accused. 

75. Heard both sides on the point of sentence. 

76. The accused has stated that he has a family to sustain. But, 

considering the fact that the injury was serious and the impact of the 

same on the life of the injured, I sentence the accused, Sri Bhupen 

Hazarika, to undergo Rigorous Imprisonment for one (1) year. The 

period of detention already undergone by the accused, during 

investigation phase, shall be set off from the aforesaid sentence of 

R.I. 

77. The judgment is pronounced in the open court on this 28th of 

December, 2015. The judgment is prepared under my hand and seal 

of this Court. 

78.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                       S.D.J.M Gohpur. 
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                      ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION 

EXT1: FIR 

EXT 2: MEDICAL REPORT 

EXT 3: SKETCH MAP 

EXT 4: CHARGE SHEET 
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